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Successful arbitration advocacy ‘all
about that base’

When it comes to achieving success in arbitration, parties could
take a cue from recent Grammy winner Meghan Trainor and her
smash hit “All About that Bass,” says Toronto mediator and
arbitrator Marvin J. Huberman.

“I recently learned that Trainor’s song, in her own words, is an
ode to ‘having all the right junk in all the right places.’ In my view,
the secret of success in arbitration is ‘all about that base,’ which

in this context refers to the foundation of persuasive advocacy,” Huberman tells
AdvocateDaily.com.

“When you have all the right foundations in all the right places at all the right times then that
makes for successful or e!ective advocacy,” he says.

Huberman explains there are five foundational or essential elements of persuasive advocacy in
arbitration cases. The first element is being a competent lawyer or advocate while the second
element is understanding the adversarial system of litigation. Number three, he says, is
e!ectively using the basic tools of rhetoric — namely logos, pathos and ethos. The fourth
element is presenting compelling evidence and the final element is enjoying good fortune.

When it comes to the first foundation — being a competent advocate — it is an outstanding
achievement that can take many years of deep practice, says Huberman.
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“To reference Malcolm Gladwell’s book ‘Outliers,’ he says it takes roughly 10,000 hours of
practice to achieve mastery in a field. In law, given the amount of hours that you work — let’s
say 1,500 to 2,000 a year — it could take anywhere from five to eight years to hit that 10,000-
hour goal of deep practice.”

Huberman says to become a competent advocate, one must acquire a su!icient amount of
knowledge, skill, and attributes which are personal qualities and apply them appropriately to
each matter undertaken on behalf of a client.

The second foundation — understanding the adversarial system of litigation — is essentially
understanding that your role is to investigate and present a client’s case to an impartial
decision-maker like an arbitrator or a judge.

“It’s generally a win-lose situation,” Huberman says. “The primary goal of litigation is to win,
but with the proviso being a zealous advocate has to prepare and present a case within the
rules, which include rules around professional conduct, procedure, substantive legal
principles, etc."

The third foundation includes the basic rules of rhetoric or modes of persuasion — logos,
pathos and ethos (logic, emotion and credibility).

“It’s key to also apply these basic rules of rhetoric with ingenuity and flexibility, and you have
to adapt them to the circumstances of the specific case at hand,” Huberman says. “So you
either use them or choose not to use them as appropriate in the circumstances in order to
attain the goals of advocacy.

“You have to be careful because, for example, sometimes too much pathos (emotion) can
backfire or be counter-productive,” he adds

The fourth foundation is presenting compelling evidence. The idea, he says, is to try to get the
evidence past the gatekeeper to be found a) admissible, b) credible and c) given significant
weight.

“Of course, those findings of fact will form the basis for the decision, and then the law will be
applied to those facts to yield, hopefully, a favourable decision.

Finally, there is the fi"h foundation of good fortune. While good fortune or luck is hard to
predict, having the first four foundations firmly in place will increase your odds to "win the
day,” Huberman says.

To Read More Marvin Huberman Posts Click Here
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